Case 2:06-cv-04634-DMC-MF  Document 45  Filed 03/31/2009 Page 1 of 18

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

: Hon. Dennis M. Cavanaugh
on behalf :

of their minor son E.L., X OPINION
Plaintiffs, ; Civil Action No. 06-CV-4634 (DMC)
V.

REGIONAL BOARD::

OF EDUCATION, and K

sued in his official and

personal capacity,

Defendants.

DENNISM. CAVANAUGH, U.SD.J.

This matter comes before the Court upon motion by Defendants, Regional

defendant and principal , Pri nci pal of R%i Onal High

School (“Defendants’) for summary judgment pursuant to Fed. R. Civ. P. 56(c). Pursuant to Fed.

Board of Education (“Board”) and [

R. Civ. P. 78, no oral argument was heard. After carefully considering the submissions of the
parties, and based upon the following, it is the finding of this Court that Defendants’ motion for
summary judgment is granted in part and denied in part.

l. BACK GROUND"?

At the age of fourteen, in thefall of hisfreshman year, E. L.? transferred from High

School to [ESYE X2 Regional High School (‘EESE®Y’). E.L.isbi-racial, hisfather is African

! The facts set-forth in this Opinion are taken from the Parties' Fed R. Civ. P. 56.1 statements and their
respective papers.

2Any persons referred to in this Opinion who were underage at the time of the incidents herein discussed are
referred to by their initials.
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American and his mother is Caucasian. Almost immediately after becoming a student at [,

a Caucasian student named C.C. called E.L. a “nigger” while riding the school bus. Mrs. s
reported the harassment to EEEIR. A short timelater in December 2004, or January 2005, another
student named S.C. while on the school bus called E.L. “nigger.” Plaintiffs again reported the
incident. Assistant Principal, Lori [, EEZEEY sdisciplinarian, claimsto haveinvestigated the
second incident and held a mediation session with the students. Ms. reported the incident
to Mr. el 1N his role as the School’ s affirmative action officer.

Within afew months of the S.C. incident, athird student, V.E. called E.L. a“nigger” onthe
bus. Plaintiffs reported theincident, Ms. investigated the incident and again decided that
a peer mediation was the only action necessary. E.L. and V.E. were counseled regarding the

inappropriateness and hurtfulness of using the names they called each other. Again, Ms.

reported the incident to Mr. [siidiia. Defendants allege that E.L. instigated or escalated this
incident.

Within afew months of the V .E. harassment during afreshman basketball game, the captain
of E.L.’steam P.P. called E.L. a“black piece of shit” while on the court with him. The [ESrtd
Basketball Coach suspended P.P. for one game and revoked his captainship. Despite the fact that
a punishment was issued, the Coach failed to follow school policy requiring that any incidents of

harassment be reported to the administration and a written record be created of the investigation.

Mrs. B2

did not report the incident to the administration until E.L.’s sophomore year. At or about
the same time as the P.P. incident, three female students called E.L. an “ Alabama porch monkey.”
Ms. claimsthat she did not learn about thisincident until after E.L’ ssophomoreyear. Ms.

was unable to investigate the incident because it was not timely brought to the
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administration’ sattention. Therecord indicatesthat the 2004 school year ended without any further
incidents.

When the September 2005 school year began, the harassment immediately resumed. Inthe
first weeks of school, S.C., who the year before called E.L. a“nigger,” said to E.L. something like,
“you think you’'re ‘ghetto’ or ‘gangster’ with that hat on.” E.L. and S.C. exchanged words, S.C.
pushed E.L., and E.L. struck back. Ms. interviewed S.C. and E.L. During the interview,

S.C. indicated that there was nothing racial about his comment and E.L. agreed. Defendants

suspended Plaintiff for fighting. Mrs. g complained about the incident, arguing that S.C.’s
language was racially offensive, particularly when informed of the fact that S.C. had previoudy
directed a racial epithet at E.L. Defendants did not discipline S.C. for his possibly offensive
language.

Lessthantwo weekslater, on September 20, 2005, D.Z. told E.L. whilein study hall that E.L.
would be* picking hiscotton.” E.L., despite not knowing D.Z.’ s name, reported the incident to Ms.
Bl A wesk later on September 26, 2005, D.Z. called E.L. a“nigger” in study hall. Again,
E.L. reported theincident to Ms. Sl Defendants claim that E.L. did not report thefirst D.Z.

incident to Ms. until after the second comment and only after E.L. was sent out of classfor

using foul language. When Mrs. &

found out about the incidents she went to the school to speak

with the administration. Defendants told Mrs. EEi

that D.Z. would receive an administrative

detention. Accordingto Mrs. ggill, only after shethreatened to go to the mediaand hirealawyer did
the school decide to impose afour day suspension. Even after D.Z.’s suspension, Plaintiffs alege
the harassment continued. Specifically, Plaintiffs report that D.Z. and his friends regularly
threatened to beat up E.L.

In another incident, V.E., who had been involved in a prior incident with E.L. in the
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preceding year repeatedly, called E.L. “nigger.” Defendantsclaim that V.E. wasonly trying to stop
E.L. fromyelling at her younger sister on the school bus. V.E. first yelled at E.L. to leave her sister
alone. Defendants alegethat E.L. beganto yell a V.E., telling her that he could “blow out V.E.’s
and her sister’s brains’ and that he could have his sister “kick V.E.’sass.” Allegedly, during this
incident, E.L. used several termsthat are derogatory toward women. Defendants contend that V .E.
“shot back with racially offensive language because it was a heated situation and she just wanted to
say something that would behurtful.” Allegedly, after E.L. got off the bushe met hissister and went
to V.E.’shome were hetried to confront V.E. E.L. and his sister left only after an off-duty police

returned to V.E.’shome

officer showed up and madethem leave. Defendants clam that Mrs. [g&
with her daughter and confronted V.E. to discuss the incident. Ms. investigated the
incident. Since thiswas V.E.’s second offense she was suspended for five days. Following the

incident, V.E., E.L. and both of their mothers had a meeting to put aside their differences. At this

meeting, Mrs. g expressed her belief that afiveday suspension wastoo harsh. Going forward, Mr.

bl made V .E. sit at the back and E.L. sit at the front of the bus.

In January 2006, J.F. caled E.L. a“nigger.” J.F. and E.L. were friends and J.F. allegedly
used the term to refer to E.L. before, but in those instances E.L. was not bothered by the use of the
term. Theincident escalated and E.L spat on J.F. J.F. stood up and walked over to E.L. at which
time someone called J.F.”sname. J.F. turned to seewho called him and that person and E.L. hit J.F.
intheface. Ms. investigated the incident and E.L. was suspended for being an instigator

and for fighting. J.F. was suspended for his racially offensive language and for fighting. Mr.

e SO0k e to J.F. about hislanguage and the school’ s zero tolerancetoward racism. After this

incident, E.L. and J.F. continued to be friends
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Around this time, in a discussion between Mr. EkEEeEl and Plaintiffs about EECRcd S

hewould “takethe

responseto repeated instances of racial harassment, Mr. i told Mrs.
blame for last year.”

Asaresult of the on-going racial harassment, E.L. has experienced significant distress. He
started drinking frequently and smoking marijuana. He has suffered frominsomnia, and reportsbeing
reduced to tears on several occasions. E.L.’s grades dropped significantly. In January 2006, E.L.
enrolled in atreatment facility for substance abuse.

Sometime after the January 2006 incident, Defendants called Plaintiffsto pick E.L. up from
school early becausethey felt E.L. needed to “cool off.” When Plaintiffsarrived, they were brought

i nto am%tl ng Wlth M (g corendantand principal , M r. , the Chl |d Study Tearn and OtherS. M [ ccrencant and principal

told Plaintiffs that E.L. could never return to EEEa. Defendants told Plaintiffs that they did not
know what to dowith E.L. Without providing the required process, Defendantsinformed Plaintiffs
that E.L. would have to be home instructed until an out of district placement could be found. E.L.
did not receive home instruction despite being out of school for at least ten days. Ultimately, E.L.
was sent to . 2. school for children with behavioral problems. E.L. was officialy

placed at the [ School because of an Individual Education Plan (“1EP”) presented

toMrs. g and signed by her. IEPsare created for studentsclassified ashaving adisability pursuant
to the Individuas with Disabilities Education Act (“IDEA”). E.L. was classified as having a

disability infirst gradewhileastudent in the [EiEE School District. WhenthelEPchanging E.L.’s

placement was given to Mrs. g she was aso given a pamphlet that advised her of her right to
appeal the |EP and the placement of her son, but shedid not appeal. Defendantsclaimthat E.L. was
not expelled and that he remained on the school roll, which iswhy hewas ableto play basketball for

after he was enrolled at ™. Sometime during E.L. sjunior year Plaintiffs



Case 2:06-cv-04634-DMC-MF  Document 45  Filed 03/31/2009 Page 6 of 18

moved to [N, which is part of the [IIEE9] School District. E.L. enrolled in High
School where he completed his senior year.

The Board has a policy against harassment which sets forth specific guidelines and
procedures. Plaintiffs contend that they were never given acopy of the policy nor ever told how to
fileacomplaint. Morever, Plaintiffs contend that the students at were not informed about
thepolicy. Specifically, they were not taught how to make acomplaint, what to do if they witnessed
harassment or were being harassed. Generally, Plaintiffs contend that the policy was not adhered
to.

Defendants assert that Plaintiffs were aware of the harassment policy and that the students
were and till aretaught about the policy. Defendants assert that asaresult of their urging, Plaintiffs
filed acomplaint with the Office of Civil Rightsof theU.S. Department of Education (“OCR”). The
OCR is the body that hears complaints of dissatisfaction regarding how a school handled a
harassment situation.

After completing their investigation, the OCR concluded that properly handled the
incidents in question. Plaintiffs did not complain, appeal, or otherwise take further action with
regard to the OCR report despite being invited by the OCR to do so. Instead, Plaintiffsinitiated this
action.

I, STANDARD OF REVIEW

Summary judgment is granted only if al probative materials of record, viewed with all
inferencesin favor of the non-moving party, demonstrate that there is no genuine issue of material

fact and that themovant isentitled to judgment asamatter of law. See Celotex Corp. v. Catrett, 477

U.S. 317, 330 (1986) (Brennan, J. Dissenting); Fed. R. Civ. P. 56(c). The moving party bears the

burden of showing that there is no genuine issue of fact. Seeid. “This burden has two distinct



Case 2:06-cv-04634-DMC-MF  Document 45  Filed 03/31/2009 Page 7 of 18

components: aninitial burden of production, which shiftsto the nonmoving party if satisfied by the
moving party; and an ultimate burden of persuasion, which always remains on the moving party.”
Id. The non-moving party “may not rest upon the mere alegations or denials of his pleading” to
satisfy this burden, but must produce sufficient evidence to support ajury verdict in hisfavor. Id.

at 322; seedso Fed. R. Civ. P. 56(e); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574,586 (1986). “[U]nsupported allegationsin [a] memorandum and pleadings are insufficient to

repel summary judgment.” Schoch v. First Fid. Bancorporation, 912 F.2d 654, 657 (3d Cir. 1990).

“In determining whether there are any issues of material fact, the Court must resolve all doubts as
to the existence of a material fact against the moving party and draw all reasonable inferences —

including on issues of credibility — in favor of the nonmoving party.” Newsomev. Admin. Office

of the Courts of the State of N.J., 103 F. Supp. 2d 807, 815 (D.N.J. 2000), aff’d, 51 Fed. Appx. 76

(3d Cir. 2002) (citing Wattsv. Univ. of Del., 622 F.2d 47, 50 (D.N.J. 1980)).

[11.  DiscussioN

Plaintiffs seek to recover damages on the groundsthat Defendants deprived E.L. of hiscivil
rights, namely his right to have the administrators take reasonable steps in response to
harassment, his right to a public education and his right to due process before being removed from
amainstream placement to an alternative placement. Plaintiffsallegethat Defendantsviolated Title
V1 of the Civil Rights Act of 1864, 42 U.S.C. § 2000d (“Title VI"), the New Jersey Law Against
Discrimination (“NJLAD”), the New Jersey Civil Rights Act (“NJCRA”) and deprived him of his

14" Amendment rights to due process and equal protection.
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A. Plaintiffs’ TitleVI Claim

Defendants assert that Count one of Plaintiffs Complaint, alleging that the Board and Mr.

ke Vi0lated Title VI of the Civil Rights Act of 1964 must be dismissed with prejudice
because Plaintiffs fail to alege and cannot demonstrate “intentional discrimination.” Plaintiffs
respond by arguing that the relevant standard is deliberate indifference toward a racialy hostile
environment.

Title VI provides, “No person in the United States shall, on the grounds of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. §

2000d. Thereisanimplied private cause of action under TitleVI. SeeBarnesv. Gorman, 536 U.S.

181, 185-87 (2002). Title VI, however, “does not recognize individual liability.” Shotz v. City of

Plantation, 344 F.3d 1161, 1170 (11th Cir. 2003); see Kéelly v. Rice, 375 F. Supp. 2d 203, 208
(S.D.N.Y. 2005).

Plaintiffs do not attempt to allege that Defendants acted with intent; instead they rely on the
argument that Defendantsacted with deliberateindifference. Although thereappearsto bequestions
of fact as to whether Defendants acted with deliberate indifference, it iswell settled that Title VI

“directly reachesonly instancesof intentional discrimination.” Alexander v. Sandoval, 532 U.S. 275,

281 (2001). The Third Circuit has likewise rejected the application of the deliberate indifference
standard to Title VI claims. See Pryor v. Ncaa, 288 F.3d 548, 567-68 (3d Cir. 2002).

Since the Plaintiffs have not aleged any facts to support a finding of intentional
discrimination and do not contest Defendants assertion that they did not act with intent, thereisno
guestion of fact as to whether Defendants acted with intent. Therefore, summary judgment is

granted asto Plaintiffs Title VI claim.
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B. Plaintiffs Due Process Claim

Defendants argue that Plaintiffs' due process claim should be dismissed because Mrs. &8
signed an |EP and thereby consented to E.L.’ s placement change as required by N.J.A.C. 8 6A:14-
2.3. Defendants also argue that Plaintiffs did not exhaust all of their administrative remedies by
filing for amediation and/or due process with the New Jersey Department of Education’ s Office of

Specia Education. See20 U.S.C. § 1415; N.J.A.C. § 6A:14-2.1 et seq.; A.W. v. Jersey City Public

Schoals, 486 F.3d 791, 802-03 (3d Cir. 2007). Defendantsfurther arguethat E.L. was not expelled
and that he remained a student of the district because the district paid his tuition, he played on the
basketball team after his placement change and he had the option to graduate from his home

district. See N.JSA. 8 18A:46-21; N.JA.C. § 6A:14-4.11. Lastly, Defendants argue that Mr.

S N2d No involvement in the decision to change E.L." sIEP as the decision was made by the
Child Study Team and E.L.’ s parents.

Plaintiffs argue that E.L. was summarily expelled from without due process in
violation of the 14™ Amendment. Plaintiffscite Gossv. Lopez for the proposition that denial of the
right to attend school “for more than atrivia period” is a serious event. See 419 U.S. 565, 576
(1975). The number of days which constitute “more than atrivial period” can vary, however, the
Goss Court declared that a“ suspension [] for 10 days, isaserious event in thelife of the suspended
child.” Id. Plaintiffsturnto Board Policy 5620 to demonstratethat Defendantsdid not giveE.L. due
process before removing him from ERiad. Board Policy 5620 requiresaformal hearing, including
written notice of the time, place, and the charges. During the hearing there must be an opportunity
for the student/guardian to be heard, to cross-examine witnesses, to be represented by counsel and

awritten transcript must bekept. Plaintiffsalso arguethat thefact that remained financially
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responsible for E.L. does not mean that he was not expelled.

TheCourt avoidsaddressing Defendants' consent and exhaustion argumentsbecauseat issue
here is not a challenge of Defendants placement of E.L. on IDEA grounds, but rather Plaintiffs
alegation that Defendants merely used indicia of IDEA procedure to mask the true reasons why
E.L. splacement was changed. Defendants argument that they did not expel E.L. addsto the many
guestionsof fact and law regarding Plaintiffs’ due processclaim. For example, itisnot clear to what
extent Mr. [ \asinvolvedin the decision to remove E.L. from PR Plaintiffsallegethat

Mr. ] told them that E.L. was not alowed to return to (XSRS, Assuming thisistrue, Mr.

e M2y have played arolein E.L.’ splacement change. Plaintiffs claim alsoraisesquestions
of fact and law concerning whether E.L. was expelled or suspended. It islikewise unclear whether
the proper process was followed to remove E.L. from Phauaad. Plaintiffs allege that the Director of
Specia Education confirmed Mr. [aiiiistdiaa POsSition that E.L. would not be allowed to return to
whether Plaintiffs signed an IEP or not. Thereis aquestion of fact asto whether E.L. was
removed pursuant to an |EP or rather because of behavioral issues and the escalating situation at the
school. Therefore, Defendants motion for summary judgment as to Plaintiffs’ due process claim
isdenied.

C. Plaintiffs' Equal Protection Claim

Defendants assert that Plaintiffs equal protection claim and Title VI claim are identical.

Defendants evoke the Sea Clammers doctrine and argue that PlaintiffsS equal protection claim

against Mr. sidiaed | S preempted by their Title VI claim. See Middlesex County Sewage Auth.

V. Nat's SeaClammers Ass'n, 453 U.S. 1, 13 (1981). Sea Clammers precludes resort to 41 U.S.C.

§ 1983 when another federa statute provides a comprehensive remedia scheme for the same

10
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conduct. Id. Alternatively, Defendants argue that Plaintiffs have not stated a claim under the Equal
Protection Clause because they do not allege disparate treatment. Defendants further argue that
“[p]roof of racialy discriminatory intent or purpose is required to show a violation of the Equal

Protection Clause.” Arlington Heightsv. Metroploitan Hous. Dev. Corp., 429 U.S. 252, 265 (1977).

Defendantsclaimthat they investigated all complai nts properly madeby Plaintiffsand took whatever
actions they deemed appropriate given the results of the investigation.

Plaintiffs respond to Defendants preemption argument by relying on Jonesv. Indiana Area

School Dist., where the Western District of Pennsylvaniarefused to bar an individual capacity suit
brought under 42 U.S.C. §1983. 397 F. Supp. 2d 628, 647 (W.D. Pa. 2005). The Jones Court, after
noting that there is acircuit split, permitted an individual capacity suit enforcing Title I X through

§ 1983 despite the Sea Clammers doctrine. Plaintiffs argue that Jones controls or at least is

persuasive here because Title IX mirrors Title V1.
Plaintiffs point out that the Supreme Court recently granted certiorari of a Title IX caseto
resolve the circuit split as to whether institutional § 1983 claims are preempted by Title IX See

Fitzgerald et al. v. Barnstable School Committee, et al., Sup. Ct. Docket No, 07-125 (petition

granted June 9, 2008). Based on the similarity of Title IX and Title IV, Plaintiffs argue that the
Fitzgerald case will inform Title VI preemption by anal ogy.

Plaintiffs further argue that Defendants can be held liable for racial harassment if they are
ableto show, asthey allege, that Defendants had a custom of violating the Equal Protection Clause.
Plaintiffs support this argument by alleging that Defendants encouraged and/or condoned racial

harassment by failing to take reasonable measures to stop known harassment. See eg. Amati V.

United States Steel Corp., 2007 U.S. Dist. LEXIS82079*43 (W.D. Pa. Nov. 1, 2007) (“Harassment

11
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ispervasivewhenincidentsof harassment occur either in concert or with regularity”). Anactionable
customisoneinwhichamunicipality exercisesdeliberateindifferencetoindividuals constitutional

rights by ignoring a “pattern of underlying constitutional violations.” Carswell v. Borough of

Homestead, 381 F.3d 235, 244 (3d Cir 2004).

With respect to preemption, the Court concludesthat Plaintiffs’ TitleVI and equal protection
claims are not identical. Title VI prohibits institutions that receive government funds from
discriminating. Where as the Equal Protection Clause guarantees that all covered persons will
receive equal protection under the law. The Court has dismissed Plaintiffs Title VI claim because
Plaintiffs did not plead that Defendants intentionally discriminated against and/or harassed E.L.
Title VI was not designed to address deliberate indifference. Deliberate indifference however, can
be remedied under the Equal Protection Clause. 1d.

Plaintiffs have pleaded, as Defendants discussed in their brief, that was indifferent
to E.L. being harassed. Plaintiffs allege the Defendants removed E.L from because they
could not figure out what to do with him. Moreover, although Plaintiffs have not alleged that
Defendants intentionally harassed E.L. they have alleged that Defendants ultimately decided to
remove E.L. as opposed to protecting him from harassment. Plaintiffs alegation that Defendants
moved E.L. instead of remedying the harassment does raise questions of fact as to disparate
treatment and equal protection. Plaintiffs’ allegation of deliberateindifferenceto E.L.’ srightsbeing
violated raises a question of fact as to whether Defendants conduct rises to the level of deliberate
indifference. Therefore, Defendants' motion for summary judgment of Plaintiffs' equal protection

clamisdenied.

12



Case 2:06-cv-04634-DMC-MF  Document 45  Filed 03/31/2009 Page 13 of 18

D. Plaintiffs 42 U.S.C. § 1983 Claim of an Official Policy, Practice or Custom
The Board argues that they are entitled to summary judgment as a matter of law because
Municipal entities may be sued under § 1983 only for actsimplementing an officia policy, practice

or custom. Monell v. Dept. of Social Servs., 436 U.S. 658, 690-91 (1978). “A plaintiff must

identify the challenged policy, attribute it to the [entity] itself, and show a causal link between

execution of the policy and theinjury suffered.” Loschv. Borough of Parkesburg, Pa., 736 F.2d 903,

910 (3d Cir. 1984). Further, “a municipality cannot be held liable under 42 U.S.C. 8 1983 on a
respondeat superior theory” of liability.

Plaintiffs assert that they have provided sufficient evidence to survive summary judgment.
Plaintiffs argue that acustom of violating the Equal Protection Clause exists where the government
entity failed to take reasonabl e measures to stop known harassment. Seeeg. Amati, 2007 U.S. Dist.
LEXIS 82079 at *43. Plaintiffs alege that Defendants failed to take reasonable measures to stop
E.L. from being harassed as evidenced by Defendants failure to follow their own policies enacted
to protect against discrimination.

Defendants cannot shield themselves from liability by enacting anti-discrimination policies
if they do not follow them. Thereisamaterial question of fact asto whether Defendants followed
their anti-discrimination policies. Thereisalso a question of fact as to whether Defendants were
willfully indifferent to harassment of E.L. Therefore, Defendants motion for summary judgment
of Plaintiffs § 1983 claim isdenied.

E. Plaintiffs' New Jersey Law Against Discrimination Claim

The LAD prohibits aplace of public accommodation from denying any person, onthe basis
of his race, any of the “accommodations, advantages, facilities or privileges thereof,” or from
discriminating against aperson onthebasisof hisrace. N.J.S.A.10:5-12. TheNew Jersey Supreme

13
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Court has applied the hostile work environment standard to peer harassment claims.

[A]n aggrieved student must allege discriminatory conduct that would not have
occurred “but for” the student’ s protected characteristic, that areasonable student of
thesame age, maturity level, and protected characteristic would consider sufficiently
severe or pervasive enough to create an intimidating, hostile, or offensive school
environment, and that the school district failed to reasonably address such conduct.

L.W. v. Toms River Regiona Schools Bd. of Educ., 189 N.J. 381, 402-03 (N.J. 2007) (citing

Lehmannv. ToysR Us, Inc., 132 N.J. 587, 603-04 (N.J. 1993). Furthermore, “aschool district may

befoundliableunder the LAD for student-on-student [] harassment that createsahostile educational
environment when the school district knew or should have known of the harassment, but failed to
take action reasonably calculated to end the harassment.” |Id. at 407. “[A] districtisnot compelled
to purge its schools of al peer harassment to avoid liability. Rather, we require school districts to
implement effective preventative and remedia measuresto curb severe or pervasive discriminatory
mistreatment.” 1d.

Defendantsagain arguethat they investigated all incidentsproperly reported to them and took
whatever action they deemed appropriate. Defendants argue that Plaintiffs cannot establish the
requisite causal link because the evidence supportsthat E.L. instigated several of the incidents and
that the other studentswere simply responding in the heat of the moment. Defendants al so argue that
Plaintiffs cannot demonstrate unreasonabl eness because they believe what constitutes reasonable
student discipline is outside the realm of an ordinary juror’s experience and Plaintiffs have not
retained an expert to testify on thisissue.

Plaintiffs argue that they have raised ajury issue as to whether Defendants took effective
preventative and remedia measures. The jury “must determine the reasonableness of a school

district’ sresponse to peer harassment in light of the totality of the circumstances.” Joycev. City of

Sea Ide City, 2008 WL 906266, at 23 (D.N.J. 2008), (citing Lehman, 132 N.J. at 551). Plaintiffs

14
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further argue that expert testimony is not required to establish that Defendants' actionsin response
to harassment were unreasonable. The Toms River Court in dicta suggested that an expert may be
needed. Toms River however, also provides that “[cJommon sense will often signa the
unreasonableness of inaction by a school district faced with systemic and persistent peer
harassment...” Id. at 410.

Plaintiffs have raised a triable issue as to whether Defendants responded to E.L. being
harassed in a reasonable manner. Furthermore, it is not evident at this time that Plaintiffs must
provide expert testimony as to reasonableness. Therefore, Defendants motion for summary
judgment with respect to Plaintiffs LAD claim is denied.

F. Plaintiffs New Jersey Civil RightsAct Claim

The NJCRA provides:

Any personwho hasbeen deprived of any substantive dueprocessor equal protection
rights, privileges or immunities secured by the Constitution or laws of the United
States, or any substantive rights, privileges or immunities secured by the
Constitutions or laws of this State, or whose exercise or enjoyment of those
substantiverights, privileges or immunities has been interfered with or attempted to
beinterfered with, by threats, intimidation or coercion by aperson acting under color
of law, may bring a civil action for damages and for injunctive or other appropriate
relief.

N.J.S.A. 10:6-2(c). There are currently no state or federa cases interpreting this Act. Defendants
turn to the Act’ s legidative history to suggest that interpretations of the Massachusetts and Maine
Civil Rights Acts can berelied upon to provide guidance. These statutesrequirethreatsor coercion
before aclaim can be substantiated under them. Plaintiffsarguethat NJCRA isclear onitsfaceand
that threats or coercion are not required. Plaintiffsfurther argue that even if the legidative history
is considered, the legidative history holds that the Act is meant to provide more remedies then §

1983.

15
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Giventhelack of authority dealing with NJCRA and thefact that the Court hasalready found
several triableissuesregarding Plaintiffsother smilar claims, the Courtisnot willing to dismissthis
claim at thistime. Additionally, Plaintiffs allegation that Defendants removed E.L. from
improperly thus depriving E.L. of hisright to be mainstreamed could constitute coercive activity.
Therefore, there are questions of fact concerning Plaintiffs’ New Jersey Civil Rights Act Claim and
Defendants' motion for summary judgment is denied.

G. Qualified Immunity

Defendants seek to dismiss al causes of actions against Mr. | ith prejudice
because of the doctrine of qualified immunity. Under the doctrine of qualified immunity, “officials
performing discretionary functions, generally are shielded from liability for civil damages insofar

as their conduct does not violate clearly established statutory or constitutional rights of which a

reasonabl e person would haveknown.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Thephrase

“clearly established” has been interpreted as meaning that “[t]he contours of the right must be
sufficiently clear that a reasonable official would understand that what he is doing violates that

right.” Andersonv. Creighton, 483 U.S. 635, 640 (1987). “Thequalified immunity standard ‘ gives

ample room for mistaken judgments’ by protecting ‘al but the plainly incompetent or those who

knowingly violatethelaw.”” Hunter v. Bryant, 502 U.S. 224, 229 (1991) (quoting Malley v. Briggs,

475 U.S. 335 (1986). Nonetheless, under the Harlow test, reasonableness is measured by an
objective standard, it isirrelevant that a defendant wanted to or believed he or she did handle the
incident properly. Anderson, 483 U.S. at 641.

Defendants correctly point out that the issue of qualified immunity is not controlled by
whether E.L. had a right to be free from racial harassment. The question rather, is whether a

reasonable administrator faced with a student who is repeatedly harassed, would have known that
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his or her actionsin response violated the harassed student’srights. 1d. at 640 Defendants argue
that any reasonable administrator would have acted similar to Mr. fsstiiaiaa if faced with the same
situations. Defendants again rely on the argument that every timely reported incident was
investigated, students were counseled for first offenses, and when appropriate students were
suspended. Defendants further argue that Mr. il OVer the past severa years has instituted
remedial programs like a Diversity School to address minority concerns within the school.
Defendants assert that they have provided unrebutted expert testimony that Mr. ftsiidse aCtions
were objectively reasonable.

Plaintiffsarguethat Mr. [ coul d not havethought that he was comporting with legal
standards because he knowingly ignored EEEd s policies and regulations for dealing with peer
harassment. Plaintiffs further argue that the unlawfulness of failing to respond to known acts of
harassment was clear a the time that E.L. was being harassed. See Davis, 526 U.S. at 629.
Additionally, Plaintiffs argue that Defendants have not provided any case law where immunity was

granted to a state actor in an equal protection case.

Whether Mr. [iiiitaa dualifies for immunity is a triable issue because there exists
guestions of fact asto whether Mr. deMarrias' failureto comply with board policy risesto the level
of aknowing violation of aright and whether Mr. deMarrias' failureto do morethan merely respond

to individual incidents with the least amount of action he deemed appropriate was reasonable.

Plaintiffs allegation that Mr. deMarriastold Mrs. [l that E.L. could no longer attend aso
raises material questions of fact.
H. Punitive Damages

TheCourt agreeswith Plaintiffs’ positionthat dismissingtheir punitivedamagesclaimat this

stage of the litigation would be premature. Although Defendants correctly argue that punitive
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damages are not alowed for Title VI claims, this matter is moot because the Court has dismissed

Plaintiffs’ Title VI clam. See Barnesv. Gorman, 536 U.S. 181, 189 (2002). With respect to the

other claims, many of the questions of fact identified by the Court also relate to issues that would
have to be addressed to demonstrate punitive damages.
V.  CoNCLUSION

For the reasons stated, it is the finding of the Court that Defendants' motion for summary
judgment is granted in part and denied in part. An appropriate Order accompanies this Opinion.

S/ Dennis M. Cavanaugh
Dennis M. Cavanaugh, U.S.D.J.

Date: March 31, 2009

Orig.: Clerk

CC: All Counsel of Record
Hon. Mark Falk, U.S.M.J.
File
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